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MVEMORANDUM OPI NI ON

PARI' S, Judge: This case was submtted to the Court fully
stipul ated pursuant to Tax Court Rule 122.
On August 23, 2007, respondent nmiled to petitioners a

Notice of Determ nation Concerning Collection Action(s) Under
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Section 6320 and/or 6330 (notice of determ nation) regarding
petitioners’ 2001 incone tax liability. |In response to that
notice, and pursuant to sections 6320 and 6330(d), petitioners
tinmely petitioned this Court for review of respondent’s
determ nation that a notice of Federal tax lien (NFTL) was an
appropriate nmethod of collection.

The issue for decision is whether respondent abused his
di scretion in upholding the filing of a NFTL.

Backgr ound

Respondent mailed to petitioners’ |ast known address a
statutory notice of deficiency for taxable year 2001 on Decenber
7, 2005. This notice determ ned an incone tax deficiency for
that year in the amount of $152,270.00, and an accuracy-rel ated
penal ty under section 6662 in the anount of $39, 454. 00.

Petitioners did not file a petition in this Court seeking a
redeterm nation of respondent’s notice of deficiency for tax year
2001. Therefore, after the expiration of the 90-day period
for filing a petition in this Court had passed, respondent
assessed the tax, penalty, and interest, on April 11, 2006. On
that sanme date, respondent nmailed to petitioners a notice and

demand for paynent of the assessed 2001 tax liability.

1Section references are to the Internal Revenue Code of
1986, as anended. Rul e references are to the Tax Court Rul es of
Practice and Procedure.
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On January 23, 2007, a NFTL for petitioners’ 2001 unpaid
incone tax liability was filed. On January 30, 2007, respondent
mai |l ed a Notice of Federal Tax Lien Filing and Your Right to a
Hearing Under | RC 6320 (Letter 3172) to petitioners for their
2001 i ncone t ax.

Petitioners responded to the notice by tinmely submtting a
request for a collection due process (CDP) hearing on February
26, 2007. In the request, petitioners stated that they opposed
the filing of the Federal tax |lien because the “IRS agent
di sal l owed | egitimate busi ness expenses * * *”_  On July 283,

2007, respondent’s Appeals Ofice nailed to petitioners a letter
confirmng recei pt of petitioners’ CDP hearing request, and
schedul i ng August 14, 2007, as the date for the CDP tel ephone
hearing. The letter also advised petitioners that because
petitioners had a prior opportunity to dispute the underlying tax
l[tability for 2001, they would not be permtted to do so during

t he CDP heari ng.

Petitioners did not present any reason why the filing of the
Federal tax lien should not remain in place, nor did petitioners
present any collection alternatives during the hearing.
Respondent’ s Appeals Ofice determ ned that the recording of the
notice of Federal tax lien was appropriate and that the lien

shoul d not be withdrawn. The Appeals Ofice s conclusions were
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menorialized in the notice of determnation mailed to petitioners
on August 23, 2007.

On Cctober 1, 2007, petitioners, then residing in the State
of North Carolina, filed a petition with this Court requesting
that the Federal tax lien not be sustained. As grounds for
relief the petition states in its entirety that “[a]
determ nation letter was issued on the tinely request regarding
the filing of a tax lien. The taxpayers exercise their right to
petition the Tax Court regardi ng such.” On Cctober 7, 2008,
during the Court’s notion hearing? in Wnston-Salem North
Carolina, the parties submtted this matter to the Court for
decision without trial under Rule 122. The stipulated facts and
acconpanyi ng exhibits are incorporated herein by this reference.

Di scussi on

Under section 6321, if a person liable for a tax fails to
pay it after demand, the unpaid anmount, including any interest
and penalties, becones a lien in favor of the United States “upon

all property and rights to property, whether real or personal,

2At the October 7, 2008, hearing, the Court discussed
petitioners’ then-pending notion for summary judgnent and anmended
nmotion for summary judgnent. Petitioners argued in the notions
t hat respondent was barred from assessing any tax or penalties
for the tax year at issue because the period for assessnent as
described in section 6501 had expired. The Court determ ned,
however, that petitioners signing of IRS Form 872 before the
period for assessnent expired voluntarily extended the period for
assessnent under section 6501(c). Therefore, the Court denied
petitioners’ notions on June 18, 2009.
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bel onging to such person.” The lien arises when the tax is
assessed. Sec. 6322. Section 6323 explains that the Internal
Revenue Service (IRS) may file a notice of Federal tax lien to
protect its |lien against subsequent creditors and purchasers of
t he taxpayer’s property.

A taxpayer may appeal the filing of a notice of tax lien to
the I RS under section 6320 by requesting an adm nistrative
hearing. The taxpayer is additionally afforded the opportunity
for judicial review of a determ nation sustaining the notice of
Federal tax lien in the Tax Court pursuant to section 6330(d).
Petitioners have chosen to seek judicial review of respondent’s
determ nati on

Petitioners are not contesting the underlying tax liability;
thus, the Court reviews the determ nation to see whether there
has been an abuse of discretion by respondent’s Appeals Ofice in

t he determ nati on. See Lunsford v. Conm ssioner, 117 T.C. 183,

185 (2001) (citing N cklaus v. Conm ssioner, 117 T.C 117, 120

(2001)). The Court has described the standard by which the
Comm ssioner’s determnations in CDP cases are reviewed as an
“abuse of discretion,” neaning “arbitrary, capricious, clearly
unl awful, or w thout sound basis in fact or law.” Ew ng v.

Commi ssioner, 122 T.C. 32, 39 (2004), rev'd on other grounds, 439

F.3d 1009 (9th Cir. 2006); see also Wodral v. Comm ssioner, 112

T.C. 19, 23 (1999). Uilizing this standard, this Court does not
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find that respondent’s Appeals Ofice abused its discretion.
Petitioners offered no collection alternatives or other defenses
to the lien. Respondent sinply used the avail abl e nmet hods under
the Internal Revenue Code for protecting the United States’

cl ai s agai nst subsequent creditors.

Concl usi on

Based on the record, the Court holds that the Appeals Ofice
did not abuse its discretion in determning that respondent’s
filing of a NFTL was an appropriate collection action.

Finally, in reaching the conclusions described herein, the
Court has considered all argunents made, and, to the extent not
ment i oned above, finds themto be noot, irrelevant, or wthout
merit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




